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Fired for coming to work with Covid - dismissal deemed
fair by court

?J' By Johan Botes 5> May 2021

Is it fair to dismiss an employee who came to work, knowing that he was exposed to Covid-19? Absolutely, said the Labour
Court in a recent judgment (Eskort Limited v Stuurman Mogotsi and others). The court was not only critical of employees
who act with scant regard for the health and safety of their colleagues and customers, but also cautioned employers to act
more decisively in ensuring the health and safety of their staff.

Covid-19 is no excuse for unfair dismissals
10 Sep 2020 .

The enployer disnissed Mogotsi for (i) failing to notify it that he suffered from Covid synptons, and (i) neglecting to take appropriate steps after
receiving his test results, including declining to self-isolate, continuing to attend work, and not practicing social distancing at work. The
enployer's disenchantrrent with Mogotsi was conpounded by the fact that he was part of the enployer's Coronavirus Site Committee and was
responsible for putting up the posters to create awareness of do's and don'ts in respect of exposure. Mogotsi claimed that he had informed the
enployer of his contact with his ill colleague but was not given clear direction as to the steps he ought to have taken.
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At the errployment tribunal, the presiding commissioner found that Mogotsi's conduct was "extrenely irresponsible” and that he was "grossly
negligent". To the amazement of the enployer (and the court subsequently), the conmrissioner aw arded the enployee reinstaterrent after finding
that dismissal was not the appropriate remedy. The court (on review ) was critical of the commissioner's handling of the metter, especially his
reasoning in holding the enployer to suggested sanctions in its ow n disciplinary code, rather than considering the merits and determining the
appropriate sanction on the facts. The court was clear that the enployee’s conduct negatively impacted on a sustainable employment
relationship, and thus dismmissal was to be the appropriate sanction.

Can staff be dismissed for disregarding Covid-19 protocol after hours?

-

The enployer did not escape the court's chagrin either. The judge chastised enployers for not taking decisive action in ensuring the health and
safety of staff, stating, "It is one thing to have all the health and safety policies in place and on paper. These are how ever meaningless if no one,
including enrployers, takes themseriously." The court upheld the review application and held that Mogotsi's dismissal was indeed fair.

Enployers may take a cue fromthis judgment to be nore robust in managing enployee conduct in the workplace w here it inpacts the health and
safety of enployees and custormers. Enployees w ho fail to adhere to Covid protocols should expect little synpathy fromenrployers, the
enployment tribunal or the court. Erployers need not pussyfoot around enployees who act callously or harbour conspiracy-theory or
unorthodox view's about the inpact of the virus w here this inpacts on their workplace conduct. Failing to believe in the impact of the virus is not
likely to be a valid defence against dismissal for refusing to adhere to workplace protocols.

ABOUT JOHAN BOTES

Johan Botes is Head of the Enployment Practice for Baker McKenzie in Johannesburg. He has a Master's Degree in Labour Law, and regularly appears in the COMA, Bargaining
Councils, Labour Court and Hgh Court. Contact Johan: Tel: +27 (0) 11 911 4400, nobile: +27 (0) 82 418 0157, switchboard: +27 (0) 11 911 4300, fax: +27 (0) 11 784 2855

Johan.Botes@bakernckenzie.com

Ruling clarifies discrinination due to criminal history in the enployment process - 14 May 2024
#BizTrends2024: Adapting to change and the growing call for DH - 18 Jan 2024

Qaiming constructive disnissal - take advice fromyour wingman - 21 Sep 2023

Too sick to work, but well enough to march? Not so fast... - 26 Jul 2023

#BizTrends2023: Quitting quiet quitting - balancing the needs of enployers and enployees - 23 Jan 2023

View my profile and articles...

For more, visit: https://www.bizcommunity.com


https://www.bizcommunity.com/Article/196/548/214227.html
https://www.bizcommunity.com/ContentShare.aspx?ct=1&ci=214227
mailto:Johan.Botes@bakermckenzie.com
https://www.bizcommunity.com/article/ruling-clarifies-discrimination-due-to-criminal-history-in-the-employment-process-562210a
https://www.bizcommunity.com/article/adapting-to-change-and-the-growing-call-for-dei-345998a
https://www.bizcommunity.com/Article/196/548/242123.html
https://www.bizcommunity.com/Article/196/548/240510.html
https://www.bizcommunity.com/Article/196/727/235241.html
https://www.bizcommunity.com/Profile/JohanBotes

	Fired for coming to work with Covid - dismissal deemed fair by court
	Covid-19 is no excuse for unfair dismissals
	Can staff be dismissed for disregarding Covid-19 protocol after hours?
	ABOUT JOHAN BOTES


